
@ffice of the ~tttornep @erreral 
State of Cesas 

October 30, 1997 

Mr. James R. Raup 
McGinnis, Lochridge & Kilgore, L.L.P. 
1300 Capitol Center 
919 Congress Avenue 
Austin, Texas 78701 

Dear Mr. Raup: 
OR97-2407 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 110272. 

The Austin Independent School District (the “district”), which you represent, 
received a request for information on August 8, 1997. Specifically, the requestor seeks “[a] 
list of all [district] principals who have had grievances tiled against them. including redacted 
copies of those grievances and information regarding sanctions or other restrictions placed 
upon the principal as a result of a grievance.” You assert that the requested information is 
excepted from disclosure pursuant to sections 552.026, 552.108, and 552.114 of the 
Government Code, section 21.355 of the Education Code, the informer’s privilege, and 
common-law privacy. Section 552.101 ofthe Government Code encompasses the latter three 
exceptions. The district did not request an open records decision from this office until 
August 29, 1997. Consequently, the district failed to request a decision within the ten days 
required by section 552.301(a) of the Government Code. 

Section 552.301(a) requires a governmental body to release requested information 
or to request a decision from the attorney general within ten days of receiving a request for 
information the governmental body wishes to withhold. When a governmental body fails 
to request a decision within ten days of receiving a request for information, the information 
at issue is presumed public. Gov’t Code 5 552.302; Hancock v. State Bd oflns., 797 S.W.2d 
379 (Tex. App.--Austin 1990, no writ); City ofHouston v. Houston Chronicle Pub1 2 Co., 
673 S.W.2d 316,323 (Tex. App.--Houston [lst Dist.] 1984, no writ); Open Records Decision 
No. 319 (1982). The governmental body must show a compelling interest to withhold the 
information to overcome this presumption. See Hancock, 797 S.W.2d at 381. The 
presumption arising from the ten-day rule can be overcome only by a compelling 
demonstration that the information should not be released, e.g., where the information is 
made confidential by other law, or where third party interests are at issue. Open Records 
Decision No. 150 (1977). 
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In this instance, you have not presented this office with a compelling demonstration 
as to why the requested information should be withheld pursuant to the informer’s privilege 
and section 552.108. We therefore deem these exceptions to required public disclosure as 
being waived. See Open Records Decision No. 549 (1990) at 6 (informer’s privilege may 
be waived by governmental body). We note, however, that some of the information at issue 
must be withheld from public disclosure as the information is made confidential by other 
law. 

We first address your arguments against disclosure under sections 552.026 and 
552.114. The Family Educational Rights and Privacy Act of 1974 (“FERPA”) provides that 
no federal funds will be made available under any applicable program to an educational 
agency or institution that releases personally identifiable information (other than directory 
information) contained in a student’s education records to anyone but certain enumerated 
federal, state, and local officials and institutions, unless otherwise authorized by the student’s 
parent. See 20 U.S.C. 5 1232g(b)(l). “Education records” means those records that contain 
information directly related to a student and are maintained by an educational agency or 
institution or by a person acting for such agency or institution. Id. $ 1232g(a)(4)(A). This 
offtce generally applies the same analysis under section 552.114 and FERPA. Open Records 
Decision No. 539 (1990). 

Section 552.114 excepts from disclosure student records at an educational institution 
funded completely or in part by state revenue. Section 552.026 provides as follows: 

a 

This chapter does not require the release of information contained 
in education records of an educational agency or institution, except in 
conformity with the Family Educational Rights and Privacy Act of 1974, 
Sec. 513, Pub. L. No. 93-380,20 U.S.C. Sec. 1232g. 

In Open Records Decision No. 634 (1995), this office concluded that (1) an 
educational agency or institution may withhold from public disclosure information that is 
protected by FERPA and excepted from required public disclosure by sections 552.026 and 
552.101 without the nekessity of requesting an attorney general decision as to those 
exceptions; and (2) an educational agency or institution that is state-funded may withhold 
from public disclosure information that is excepted from required public disclosure by 
section 552.114 as a “student record,” insofar as the “student record” is protected by FERPA, 
without the necessity of requesting an attorney genera1 decision as to that exception. 

Information must be withheld from required public disclosure under FERPA only to 
the extent “reasonable and necessary to avoid personally identifying a particular student.” 
See Open Records Decision Nos. 332 (1982), 206 (1978). Pursuant to FERPA, you have 
submitted de-identified copies of the requested grievances. However, we note that the 
submitted records contain other identifying information that may reveal or tend to reveal 
information about a student; we have marked the information that must be withheld pursuant 0 
to FERPA. 
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You also assert that the requested information is protected by common-law privacy 
as incorporated by section 552.101. Section 552.101 excepts from disclosure “information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision.” 
For information to be protected from public disclosure under the common-law right of 
privacy, the information must meet the criteria set out in Industrial Found. v. Texas 
Industrial Accident Bd., 540 S.W.2d 668 (Tex. 1976) cert. denied, 430 U.S. 931 (1977). 
Common-law privacy protects information if it is highly intimate or embarrassing, such that 
its release would be highly objectionable to a reasonable person, and it is of no legitimate 
concern to the public. Id. at 683-85. The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. 540 S.W.2d at 683. After a review of the submitted information, we conclude that 
the information is not excepted from disclosure by common-law privacy. 

Next, you assert that the requested grievances are excepted from disclosure pursuant 
to section 21.355 of the Education Code. Section 21.355 of the Education Code provides 
that, “[a]ny document evaluating the performance of a teacher or administrator is 
confidential.” This office recently interpreted this section to apply to any document that 
evaluates, as that term is commonly understood, the performance of a teacher or 
administrator. Open Records Decision No. 643 (1996). In that opinion, this office also 
concluded that a teacher is someone who is required to hold and does hold a certificate or 
permit required under chapter 21 of the Education Code and is teaching at the time of his or 
her evaluation, Id. Based on the reasoning set out in Open Records Decision No. 643 
(1996) we conclude that the requested grievances are not documents that evaluate the 
performance of a teacher or administrator, and therefore, are not confidential under section 
21.355. 

Lastly, we note that the submitted information contains information that may be 
deemed confidential under section 552.117 of the Government Code. Section 552.117 
excepts from required public disclosure the home addresses, telephone numbers, social 
security numbers, or information revealing whether a public employee has family members 
of public employees who request that this information be kept confidential under section 
552.024. Therefore, section 552.117 requires you to withhold this information if a current 
or former employee or official requested that this information be kept confidential under 
section 552.024. See Open Records Decision Nos. 622 (1994) 455 (1987). You may not, 
however, withhold this information of a current or former employee who made the request 
for confidentiality under section 552.024 after this request for information was made. 
Whether a particular piece of information is public must be determined at the time the 
request for it is made. Open Records Decision No. 530 (1989) at 5. 
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You have not shown compelling reasons why the remaining information at issue 
should not be released. In the absence of a demonstration that the information is confidential 
by law or that other compelling reasons exist as to why the information should not be made 
public, you must release the information. See also Gov’t Code 5 552.352 (distribution of 
confidential information is criminal offense). 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
determination regarding any other records. If you have any questions regarding this ruling, 
please contact our office. 

Yours very truly, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

YHL/rho 

Ref.: ID# 110272 

Enclosures: Marked documents 

CC: Ms. Sharon Jayson 
Education Reporter 
Austin American-Statesman 
P.O. Box 670 
Austin, Texas 78767- b 670 
(w/o enclosures) 


